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ELIORL TLL
SHORELINES HZARINGS BOARD .
STATL OF WASHINGTON

IN ThD MATTCR O A SUBSTANTIAL
DOVoLuPMENT PERMIT ISSUED BY
KITTITAS COUNTY TO PAT KEATING

SHB Nos 103~A, 1iCs-8,

193-C and 103-E

(0L IN WOLDSCHR, HAROLD LINDSTROM,
GLORIA LINDSTROYM, DOROTHY HOWARD,
DOROTIIY COLE, STATL OF WASHINGTON,
DEPARTMENT OF LCOLOGY and SLADE
GORTON, ATTORNEY GENLRAL,

FINAL FINDINGS CF rACT,
CONCLUSIONS O LAW AND DER

Appellants,
vVs.
KITTITAS COUNTY AND PAT KEATING,

ResponGents.

[P NP S NP N S R S N e

A hearing on the consolidated apove-numbered requests for review
to tne 1ssuance o a conditional shoreline management substant.al
development permit was held in Cilensburg., Washingion on February 21
and 22, 1974 before Board members, Walt Woodwaré (presiding), W A.

Gissperg, Mary Ellen McCaffree Edward Heavey, Ralph A. Beswick anc

Robert F. Hintz.



~he State of Washington, appellancs, appecarcd tnrough Thomas C

t3

Cvans, asslstant attorney gencral; appeliants, iicien Wolfsenhr, Gioria

|
3 \Llndstrom and Dorothy Cole appeared pro sc; appeilants ilarold Laindstrom

4 'and Dorothy howard did not appcar.

5 Respondent, Pat Keatlng, appeared througn nis attorney, John

6 :Gllreath.

7 | rittitas County was not represcntec by counsel, although two of

§ | 1ts county COmMnissioners were present, as was ils planning director.
9 havaing heard tne testimony and arguments and the exceptions of the

10 ! parties, and being fuliy advised, the Board makes and enters these

li FINDINGS Or PACT
12 | r.
{
13 In May, 1973, Pat Keating (responcent; a Sheii 011 Company gascline

14 'dealer, purchased three and one-nalf acres of unimproved land (hereinafte
15 | site) near Lllensburg, Kittitas County, Washington. It 1s not KkKnown
16 'wnether the site 1s witnin tne 50 year freguency ficodway, but 1t 1s

17 1within a flood control zone established by the Department of Ecoliogy.

'7he site 1s bordered by: the Yakima River, property owned by the City O

i

-’

iiensburg and until recently uscd by 1t as a sanitary landfiil for

I
0 | disposal of 1ts garba e, and various roadways. The elevation of the
[ S g
1
1
I
|

2; Ilsite 1s below tnat of tne gradc of the adjacent freeway, freeway
9o linterchange, and a roadway bordering the river.
23 II.
!
24 1 Trhere are no improvements on tine site. An area in exces: O0i one
1
I . . . _
0o lacre (derived from the Board's vislt ©o the sitc) 15 hROw & pond of
26 'seep water in a shallow depression formed by the excavation of mate ils

27 iFINAL TINDINGS OF FACT,
CONCLUSIONS O LAW AND ORDER Z
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tnereirom during the time of a nearpy highway construction project.

.The former adjacent iandfill garbage dump is higher i1n elevation than

| )

[

the subject site. As a consequence, tne quality of the pond water 1is

degredated by a high fecal coliform and bacteria count, the bottcm of

R

5 'the pond is "muck", and discardeé tires, trash, piles of dirt and debras
have given the site an ecologically abused appearance. Respondent,

7 | Keating, did not create that condition, but he has received a multitude
§ {of complaints from other persons concerning the pond's use as a public

9 {garbage dump, mosquitoes therefrom, and fill material dumped nearby by
10 ! unknown persons.

11 III.

19 The pond and the Yakima Raver, a shoreline of "state-wide

3 | sagnificance" under the Shoreline Management Act, are separated

14 [only by a narrow roadway over which access wdas previously gained to

15 | the garbage dump. Although a part of the access road 1s owned in fee

16 | oy respondent, Keating, it 1s subject to an easement. A gate across

17 | the roadway at the entrance to tne former dump site now prevents the

18 | public from entering therein., It 1s reanonable to expect that some

15 {persons, frustrated in their attempts to reach the former public dump

20 ! site, will continue an tne near future to deposit debris in respondent's
21 | handy pond.

23 Respondent applied for (April 16, 1973) and was denied {June 18,

24 | 1973) a shoreline management substantial development permit for a

25 (lanafill and the construction of a restaurant and gas station. That

-6 {application was accompanied by a vicinity map and profales showing the

27 |FINAL FINDINGS QF FAaCT,
CONCLUSIONS OF LAW D ORDER 3
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proposca elevation oi the fill and ordinary high water of tne Yaxira
o 'River. Respondent, Kittitas County, Geterwancd, after evaluating and
3 iconsidering environmental factors, that such project was major but that

|
|
1
!
4 | the environmental conscguences were ansignificant and that no environ-
1
imcntal impact statement was necessary.

6 V.
1
1

7 On Suly 16, 1873, the site was rezonec from agriculturai to

S lCOmmcrc1al. on July 17, 1973, respondent again appiied for a snoreline
{

9 lmanaqemcnt substantial development permit. However, tne appiication

10 ‘was limaced to a landfill, although .ir. Keating's long range hope and
1i :plan 1s to be ablie to construct a geality restaurant thereon. Even
Ethough Mr. Keating may not be authorized, in the future, to use his
3 !sxtc for commercial purposes, he wouxd nonetheless {11l the pond

14 ! tnereon.

15 VI,

16 - An eramination of the application, the aifidavit of pubplicazion,

ol

17 !the permit 1tself and testimony maxe it abundantly ciear that the

1§ ‘permit did not autnorize any construction other tnan a ianafill on
the site. At any event, respondent received tne asslistance oi tne staff
of the Xittitas County Planning Office in completing and fiiing nis

7] 'applicataion ror a shoreline managemcnt substantial develiopment permit.

29 |The same vicinity map and proposed elevations (APP C.nioit 16}

|
ns %furnlshed with his first application werc utilized by tne planning
24 Istaff and tne county commissioners in their consideration 2f nis seconad
|
Qﬁiappllcatlon. Similarly, the County i1n evaiualing and considering the
20 ‘environmental consegquences of the landfill, relied upon 1ts praior
|
Q7 rInn FACT,

IDINGS OF
10KS OF LAW AND QORDLR
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L, . jucterminations of negatave impacl made wihile considering the larger

projecet for a £1ll, restaurant and gas station found in Appcllant's
Exnibit §.

On September 4, 1973 respondent was granted a permit for a "iand-
£f111 of portion of a three and one-half acre parcel” to which these
requests for review followed.

VII.
Respondent's Exhibit 1 demonstrates that the county commissioners

intended that the landfill permit be subjected to the imprecise

conditions that the fi1il be approvec by the county engineer and health
officer as to "type of" fill "material" and "how (method) acreage 1is
f111ed"”. Those conditions were not stated upon the permit, nor was
Appellant's Exhibit 16 or Respondent's Exhibit 1 attached thereto nor
referenced in any way.
VIiII.

The site, 1in its present condition, is meager 1in pird life, but 1t

could be i1mproved and be made into & bird haoitat. TIilling of the pond

fect on the bird life supported by the

rt

would have an inconseguential e
waters and wetlands of the Yakima River.
IX.

Commercial development of praivate property aleng the Yakima River

petween Cle Elum and Ellensburg (tne site 1s so loceted) 1s practically
non-existent. The comprenensive park and recreational system plan of
the City of Ellensburg envisions the preservation of the naturai
cnaracteristics of the Yakima River. The construction of most commercia

buildéings on the site would be ancompatible with the comprehensive plan.

ITINAL TINDINGS O TACT,
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However ,

a filiing of a portio;

h

L

. of the site would restore its 0rigirs

o Jcondition.
| X
3! L.
!
4 ! The goal of the City of Ellensburg is to acquire tie site ior park
1
1
5 ipurposes by the year 2,000. There are no plians for 1ts acquisition 1n
I
G ‘tne near future although other properties are being acguired.
7 XI.
5 | A master program under tne Shoreline Management Act hias not yet
9 ' ncen acdopted py Kittitas County. The Citizens Shoreline Advisory
10 !COﬁmltt e d1d not adopt a statement of its goals until Septemner 27, 197
! 3 S Y 2 H [ e
1] .The permit was granted on September &, L973. A supCommlttee O. tie
10 !Adv1sory Committce had adopted py September 4, 1973, foxr recommendation
13 | to the fulli committee, a policy statement that "commercial development
1
14 'locate 1iniand from designated ficcdplain and shoreline areas uniess that
[
15 ,development 1is particularly dependent uyon a snoreline location” The
16 Iflll granted by the permit is not a "commerciai development”.
17 \ Xz
18 | Appeliiants daid not prove that the proposed f:1ll would cause
|
19 is;gnltlcant damage to existing ecolcgical values or natural rescurces,
20 'nor grove thatr such would occur and creatc = hazard tc adjacent wifie,
l
21 ,preperty and natural systems. Appelilants Gla nct prove tnat toe
00 proposed i1iil would reduce flood storage capaclity nor Tthat a reauction
o3 lof flood storage capacity would cause damage TO Oothers Or property.
|
24 XII.
2, ~ny Conciusion ol Law hereinalter recited wiica shoulid be Geemed
i
2 .4 r.nding of ract is hereby acopted as such.
!
27 |TINAL FIWDINGS OF rACT,
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10

11

17
18
19
20
21
22
23
24
25
26
27

From tnese Findings the Shorelines Hearings Board comes to these
CONCLUSIONS G LAW
i.

Tne Yakima River shoreline at and immediately adjacent to the
sitc 15 not a natural one as tnat term is used in the Shoreline
Management Act, but 1t 1s one of state-wide significance.

il.

Neither the respondent's application nor the substantial develop-

ment permit authorized any commercial development upon the site.
ITIT.

Respondent's proposed fill with the conditions imposed by thas
poard 1s a substantial development which would be consistent with the
policy section of the Shoreline Management Act and the Guidelines of
the Department of Ecology and the master programs being developed for
Kittitas County, insofar as can be ascertained.

Iv.

Our review of the guestion of whether the permit is consistent
with the master program "so far as can be ascertained” (RCW 90.58.140(a)
(L11) 1s necessarily limited to the status of the master program as of

the date of the 1ssuance of the permit by the local government, not as

of the date of the hearing on a review beiore this Board.
V.
Since respondent's property 1s within a flood control zone, he
must also obtain a permit from the Department of Ecology before he can
construct his fill pursuant to his shoreline management permat.

FINAL TINDINGS OF FACT,
CONCLUSIONS OF iAW AND ORDI 7
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1. Vi.

o ritticas County, 1n grantang tae permit, did consider anG evaliuate
|

3 Ecnv;rormeﬂtal factors and did comply with the rcguirements of the

4 ?State cnvilonmental Policy Act.

I Vit.

I ! Tne permit is technically deiective in that certain conditions

sougnt to pc 1mposed thereon by the County were not, as tney snould

-1

be, expressliy made a part of the permit.

9 VIII.
I
10 | The granting of a permat by respondent, Rittitas County, to responde

!

Ll

11 )Pat neating, should pe affirmed, pbut inc sattcr snouid oe remandec to the

12 ICounty for tne purpose of reissuing the DEIXiT 1L 5uch form as snail
13 espressly and definitely state thereon the conditions On.iy under wn3~& ti

Councy snali ailow tne filling to taxke piace uncer the permit. Such

|
|
i
I

15 'conditions must deal with the folliowing:
16 l. There shail be a iimitatiorn on the height oL the f£i1il to the
17 grade ©i the access road ir.aedieieiy adjacent to and porderang
|
1
18 ‘ .. Yaki~a River.
19 | Z. Provisions to prevent sSC4lments Trono the fil. entering tre
1
o0 Small stream On The up-river o ooicr 0 oLne Iill.
l
7] 3. Linltation on thne type ¢if ~auovias o oo wsed 1n toe fail.
29 4, Specifications FO0r GLaloncdd, T2 501110G, Vegetative cover,
05 and cafeiy roguiremencs QUTINCG [ 1.iinG.
oy 5. Promapition against ary Jwrlincl sansiaential development witnout
v a new substantial developmont pormac,
20
Uit DINDINGS OF TACT,
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